Some Specific Attorney-Client Privilege Issues Related To Criminal Law

1. A communication made by a potential client to an attorney, who is under the impression that the attorney had consented to act as client’s attorney, is privileged, even though the attorney may not have believed that the attorney-client relationship existed. Alderman v People, 4 Mich 414 (1857).

2. Communications with a client, in the presence of a third party (who is not an agent of the attorney), are not privileged. Eicholtz v Grunewald, 313 Mich 666 (1946).

3. The attorney-client privilege extends to agents of behalf of the client. People v Marcy, 91 Mich App 399 (1979)(polygraph examiner’s report held privileged); People v Hilliker, 29 Mich App 543 (1971)(psychiatrist’s report held priviledged).

4. Communications made to the prosecuting attorney by a complaining witness in a criminal case are not privileged as the witness is not the prosecutor’s client and cannot control the use of the communication. People v Davis, 52 Mich 569 (1884).
5. An attorney who is representing a criminal defendant is required to turn over physical evidence of the crime in the attorney’s possession to the prosecution after holding it for a reasonable period of time so that he can conduct his own investigation. The attorney-client privilege does not extend to protect instances where the attorney has in some way altered the character of the evidence including where the attorney has taken possession of the evidence.  People v Nash, 110 Mich App 428 (1981), affirmed, 418 Mich 196 (1983).

6. If the communication is not in a manner which guarantees confidentiality, the privilege cannot attach. For example, in People v Compeau, 244 Mich App 595 (2001), the defendant communicated with his attorney in open court during a preliminary examination. The court bailiff was standing approximately six feet away. The bailiff later reported the communication to the prosecuting attorney. The court held that the client’s communications were not privileged as there was no expectation of confidentiality. “When the defendant spoke to his attorney, the uniformed bailiff was in his usual position in the courtroom and his position was obvious to all persons in the room. Situated in this public location during public proceedings, and under the scrutiny of the bailiff, the defendant chose to communicate with counsel by speaking to the attorney in a manner that could be overheard by a third person rather than covering his mouth and quietly whispering or by communicating in writing. Under these circumstances, defendant failed to take reasonable precautions to keep his remark confidential and thus the communication was not privileged.” Other states have held that communication in a hallway or waiting area outside the courtroom is not privileged as there is no expectation of confidentiality.
The Lawyer Trilemma Issue: Attorney-Client Privilege and Duty of Confidentiality vs Duty of Candor Towards the Tribunal

Professor Monroe H. Freeman has extensively discussed the issue of the “trilemma” facing criminal defense attorneys. The three horns of the trilemma are:

First, a lawyer is required to seek the client’s trust and to find out everything the lawyer can about the client and the case so that the lawyer can represent the client effectively.

Second, a lawyer is required to preserve the client’s confidential information (with some limited exceptions); and

Third, a lawyer is to act with candor, to refrain from presenting evidence that the lawyer knows is false, and (in some situations) to reveal the client’s frauds.

This “trilemma” arises when an attorney is faced with a client that insists on invoking his constitutional right to testify on his own behalf but also insists on committing perjury. The conflict arises between the defendant’s constitutional right to testify (and his Sixth Amendment right to assistance of counsel) and the attorneys ethical obligation not to present perjured testimony. MRPC 1.6 prohibits the disclosure while MRPC 3.3 requires that the lawyer not offer evidence the lawyer knows to be false. See Nix v Whiteside, 475 US 157 (1986). A lawyer’s efforts to cure the fraud can lead to the client being convicted and then prosecuted for perjury. Possible solutions:
1. Attorney Withdraws. This is only a temporary solution as the client will now lie to the successor counsel as he knows that he will not be able to testify if he is tells the lawyer the truth. Also, withdrawal requires the judge’s consent and if the case is close to trial, the judge may not allow the attorney to withdraw. The court will likely want a good reason for the withdrawal and if the attorney articulates the reason, even if vague, the judge will know, or strongly sense, that the defendant insists on lying. This can be a problem - if the client ultimately testifies truthfully, but is convicted, the judge may be under the erroneous impression that the client perjured himself. 
2. Intentional Ignorance. In these situations, the attorney lets the client know, early on, that she does not want to know whether the client “did it.” This has been a popular position among many attorneys; however, it does not solve the underlying problem of perjured testimony. It also allows the lawyer to become an instrumentality of fraud by burying their head in the sand.

3. Disclosure To The Court Prior To Client’s Testimony. It is argued that the client has a right to testify, the right to counsel, and the right to confidential communication with counsel. However, the client does not have the right to commit perjury. This position has been criticized because it substitutes defense counsel for the jury as the judge of witness credibility, and, more importantly, until the client is actually on the stand, there is a possibility the client will change his mind and testify truthfully. This approach may result in a mini-trial, with the attorney essentially “testifying” against his client in front of the trial court. This position values the duty as “officer of the court” over the duty as “advocate for the client.”
4. Allow Full Cooperation With Presenting Defendant’s Perjured Testimony. This position stresses that client confidentiality and privilege, as well as the defendant’s right to effective assistance of counsel by gathering all necessary information, are more important that the attorney’s duty to be candid with the court. Therefore, defense counsel must sometimes permit his client to commit perjury and be prepared to argue his client’s perjured testimony to the jury. It is argued that this makes the attorney a knowing instrument of perjury.

5. Allowing Client To Testify In the Narrative. This is the favored approach by most states. Try to convince the client not to perjure himself and then, if the client insists on testifying, ask permission from the court to allow the client to testify in the narrative. The attorney cannot argue any parts of the testimony to the jury.
6. After the Perjured Testimony. In Michigan, if perjured testimony has been offered, the attorney must remonstrate with the client to recant the false testimony. If that fails, the attorney should seek to withdraw if that will remedy the situation. If withdrawal will not remedy the situation or is impossible (most likely), the advocate should disclose the perjured testimony to the court. It is for the court to then determine what should be done – making a statement about the matter to the trier of fact, ordering a mistrial, or nothing. While other positions are implicit in their disclosure (i.e. motion to withdraw, narrative approach) this is explicit in its disclosure. This has been criticized because it compromises the attorney’s ethical duty to keep confidences and results in a significant conflict between the attorney and the client. 
HOT TOPIC!
Beginning with Enron, WorldCom and others, the American corporate landscape experienced numerous scandals involving accounting irregularities, financial fraud, and other instances of misconduct. In response, law enforcement officials began an intensive effort to root out corporate fraud and to restore public confidence in our markets. That effort—and the accompanying demands by law enforcement agencies that the corporations involved waive their attorney-client privilege—is itself beginning to raise profound issues regarding a culture of “waiver” in the prosecution of white collar crime. In 2003, then Deputy Attorney General Larry D. Thompson drafted a memo outlining the procedures the Department of Justice would employ regarding corporate prosecutions. The Thompson Memo (http://www.usdoj.gov/dag/cftf/corporate_guidelines.htm) allows prosecutors to request a waiver of the attorney-client and work-product protections as a condition of any diversion agreement, cooperation agreement, or sentencing reduction for acceptance of responsibility. The waiver is claimed to be necessary to monitor cooperation or compliance. This Memo has caused a firestorm of criticism from National and State Bars, Judges and Congress. Recently, Deputy Attorney General Paul J. McNulty drafted a Memorandum (http://www.usdoj.gov/dag/speeches/2006/mcnulty_memo.pdf) that supersedes the Thompson Memo. While many have stated that while it is an improvement (prosecutors must now get the Deputy Attorney General’s signature before requesting a waiver of the attorney –client privilege), it does not go far enough in changing the “culture of waiver.” Recently, many states, including Michigan, have developed task forces to amend the state rules of Professional Conduct that would make it an ethical violation for a governmental attorney to request such a waiver.
Prepared By:

Brian R. Laxton

Mertens, Laxton and Clement, PLLC

612 W. Lake Lansing Road Ste 300

East Lansing, MI 48823

517.333.0888

BLaxton@MLCLawfirm.com
