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Tips to Think About When Preserving the Record for Appellate Review

Preservation of issues is critical to ensuring that if an appeal is needed, the issues raised on
appeal will have the best likelihood of success.
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Except in very limited circumstances, issues must be preserved for an issue to have any
realistic chance of success at the appellate level. Objections and offers of proof have to
be made to ensure the best chance of success on appeal.

To preserve an issue, you must make an objection and, when applicable, an offer of
proof.

You cannot “harbor an appellate parachute” by failing to object to an error that you
realize is occurring.

The intersection between preservation of an issue and how the issue is reviewed is
discussed in People v Carines, 460 Mich 750; 597 NW2d 130 (1999). So in addition to
the well-known standards of review for issues — de novo, clear error, and abuse of
discretion — whether an issue is non-constitutional or constitutional and whether an issue
is preserved or non-preserved impacts the ultimate review by the appellate court. Note
that Chief Justice Kelly of the Michigan Supreme Court has wanted to review Carines in
cases of a non-preserved constitutional issue, so there may be some changes to come in
the future.

Consider if there is an arguable constitutional aspect to your objection. Many evidentiary
issues may also implicate constitutional rights, such as the Confrontation Clause or the
Due Process Clause. So when objecting, state the evidentiary reason why and the
constitutional reason why — e.g.. MRE 404(b) and right to present a defense. Raising the
constitutional aspect will allow the appellate attorney to have the maximum range of
options to consider when crafting the appeal.

An issue that is ripe for review is what constitutes a testimonial statement under
Crawford v Washington, 541 US 36; 124 S Ct 1354; 158 L Ed 2d 177 (2004). Last year.
the United States Supreme Court extended Crawford to laboratory reports, so take note of
arcas that may be implicated. Also, statements by a domestic violence complainant to a
law enforcement officer that are testimonial may appear to be admissible under MCL
768.27¢, but their admissibility may still violate the Confrontation Clause.

Do not forget to “federalize™ your issues when applicable. Do not just cite the Michigan
Constitution, but also cite to the United States Constitution and applicable cases from the
United States Supreme Court. Cases need to be federalized in case the defendant needs
to file a habeas petition.
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